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CMR DIGESTS 





The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 





DOCUMENTARY EVIDENCE—Service record entry 
made 89 days after inception of unauthorized ab- 
sence and 27 days following termination of absence 
admissible to prove inception of unauthorized 
absence. 


® The law officer of a general court-martial, 
over objection of the accused, admitted an ex- 
tract from the service record of the accused 
which showed the inception of an unauthorized 
absence. The extract showed on its face that 
the entry was made 89 days after the accused 
had absented himself and 27 days following the 
termination of the absence by apprehension. 
Citing its previous cases, the Court reiter- 
ated that extract copies of morning report and 
service record entries are within the “official 
documents” exception to the hearsay rule, as 
elaborated in paragraph 144b of the Manual. 
The argument of the defense was that the 
original entry was not made within the period 
specified by applicable Marine Corps regula- 
tions and was therefore inadmissible. The 
Court stated that records, to be admissible, 
must be made in accordance with related regu- 
lations but “the roots of the rule * * * are 
concerned principally with the substance re- 
quired by regulations, rather than with mere 
procedural requirements.” The Court felt 
that the weakness of the defense argument was 
that it placed an unwarranted premium on time. 
It stated “that the crux of the test for admissi- 
bility in evidence of a document as an ‘official 
record’ is that it shall have been made by one 
whose duty it was (1) to make it, and (2) to 


(Continued on page 13) 
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BE CAREFUL WHERE YOU SEARCH! 


By CDR W. K. EARLE, USCG 





This article is reprinted from the January 
1953 issue of the United States Coast Guard 
Academy Alumni Association Bulletin with 
the permission of the Coast Guard Academy 
Alumni Association Board of Control. The 
author not only discusses the law of search 
and seizure as it has been applied to the 
armed forces but also sets forth several prac- 
tical recommendations which should be ex- 
amined by all persons charged with the ad- 
ministration of the Uniform Code of Military 
Justice. 





Ons SUMMER DAY IN 1951 an Air Force 
sergeant at Bolling Air Force Base reported to 
the Officer of the Day that his watch and wallet 
containing $165 had been taken from the pocket 
of his fatigues which he had left hanging in the 
latrine in his squadron area. The O. O. D. im- 
mediately ordered a search of the squadron area 
and commenced interrogating persons present. 
The search disclosed the discarded wallet, less 
the money, on a walk leading from the barracks 
tothe latrine. The interrogation indicated that 
a person answering to the description of the 
subsequently accused airman was seen leaving 
the latrine at about the time of the theft, carry- 
ing in his hand a wallet which was similar in 
color to the one which had been taken; that this 
same person went into the barracks area and 
disappeared from view behind some lockers in 
the vicinity of his bunk; and that immediately 
thereafter he left the barracks through the back 
door, walked around to the front of the building, 
and re-entered the latrine. The O. O. D., stand- 
ing where the wallet had been found, sent an 
air policeman into the latrine to get this man. 
When he arrived the O. O. D. told him to come 
along into the barracks—that he wanted to 
search his “belongings.” The search disclosed 
$165 in the exact denomination and number of 
the missing bills. The money was found in the 
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pocket of the accused’s trousers, which were 
hanging in his wall locker. The O. O. D. there- 
upon placed the accused under arrest. At the 
subsequent general court-martial trial the ac- 
cused was convicted of larceny and sentenced 
to a DD and 2 years confinement. The Board 
of Review, however, set aside the conviction. 
Its reason—the search by the O. O. D. was 
“illegal” and the evidence obtained thereby was 
inadmissible. U. S. v. Gosnell, ACM 4351, 3 
CMR 646. 

This case, fortunately, can no longer be re- 
garded as binding precedent since it has, in 
effect, been overruled by subsequent decisions. 
It serves, however, to point up important con- 
cepts in the development of the law of search 
and seizure under the UCMJ—concepts with 
which all officers should be familiar. The dis- 
agreeable problem of trying to run down a thief 
aboard ship or on a shore station confronts all 
of us at one time or another. It behooves us to 
know how to proceed. This article will attempt 
to point the way. 

Let’s first take a look at the Manual for 
Courts-Martial. Paragraph 152 starts off, 
“Evidence is inadmissable against the accused 
if it was obtained as a result of an unlawful 
search of his property conducted or instigated j 
by persons acting under authority of the United 
States * * *.” The key words there, of 
course, are “unlawful search.” We'll have to 
know what that means in order to go any fur- 
ther. But first, in order to give sense to the 
rule itself, let’s consider briefly the reasons 
behind it—the ratio legis if you like legal lingo. 
It stems indirectly from the Fourth Amendment 
to the Constitution, which provides in part, 
“The right of the people to be secure in their 
persons, houses, papers, and effects against 
unreasonable searches and seizures shall not be 
violated * * *.” The federal courts, in order 
to give effect to this constitutional provision, 
early declared that they would not consider any 
evidence obtained by federal officers in viola- 
tion of it. Their position was that if they were 
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to consider such evidence they would be condon- 
ing and encouraging constitutional depreda- 
tions committed by overzealous federal law en- 
forcement officers, and that this would be at 
variance with their sworn duty to uphold and 
defend the Constitution. There are many who 
quarrel with this viewpoint and deplore the rule 
of exclusion which it fosters. The adversary 
view is that the primary purpose of trial in a 
criminal case is to determine the guilt or in- 
nocence of the accused; that this purpose will 
be furthered by consideration of all trustworthy 
evidence ; that evidence illegally obtained is not 
necessarily untrustworthy; and that the rule, 
in effect, serves only to “punish” the offending 
law enforcement official by releasing an obvi- 
ously guilty accused. But like it or no, the rule 
of exclusion is well established in the federal 
courts, and the President, pursuant to his au- 
thority under Article 36 (a) of the UCMJ to 
prescribe rules of evidence and procedure for 
courts-martial, has made it applicable to courts- 
martial. He has done so by virtue of the open- 
ing sentence of paragraph 152, MCM, quoted 
above. 


This brings us to the question of what is a 
lawful search. Looking again to paragraph 
152 we find the following enumeration of 


searches that are “lawful”: 


(1) A search conducted in accordance with 
the authority granted by a lawful search 
warrant. (SEARCH WITH WARRANT.) 

(2) A search of an individual’s person, of 
the clothing he is wearing, and of the 
property in his immediate possession or 
control, conducted as an incident of law- 
fully apprehending him. (SEARCH 
PURSUANT TO ARREST.) 

A search under circumstances demand- 
ing immediate action to prevent the re- 
moval or disposal of property believed 
on reasonable grounds to be criminal 
goods. (SEARCH REQUIRED TO PREVENT 
REMOVAL OF CRIMINAL GOODS. ) 

A search made with the freely given con- 
sent of the owner in possession of the 
property searched. (SEARCH WITH 
CONSENT. ) 

A search of property which is owned or 
controlled by the United States and is un- 
der the control of an armed force, or of 


property which is located within a mili- 
tary installation * * * and is owned, 
used, or occupied by persons subject to 
military law * * * which search has 
been authorized by a commanding officer 
(including an officer in charge) having 
jurisdiction over the place where the 
property is situated. The Commanding 
Officer may delegate the general author- 
ity to order searches to persons of his 
command. (SEARCH AUTHORIZED OR DI- 
RECTED BY COMMANDING OFFICERS.) 

(6) A search made in accordance with mili- 
tary custom. 


With these principles in mind, let’s return to 
the Gosnell case and see how the Board rational- 
ized its decision. At first view it would appear 
that the search there involved might properly 
have been deemed lawful under any one of 
several of the above categories. Yet it was 
held unlawful. Why? 

The Board of Review first considered 
whether the search of the O. O. D. could be 
held lawful as an incident to the arrest of the 
accused. Pointing out that the area searched 
was about 50 yards away from the location of 
the accused at the time he was apprehended by 
the air policeman. The Board held that this 
was not an area within “the immediate posses- 
sion or control” of the accused. The qualifying 
word “immediate” applies to both “possession” 
and “control.” Although the accused, standing 
in the latrine, had constructive possession and 
control of the gear in his locker he did not 
have immediate possession or control of it. 
Hence the search was beyond the bounds of a 
lawful search incident to arrest. To give force 
to this analysis the Board likened the accused’s 
bunk and locker area to his “dwelling,” then 
reviewed federal court cases which showed that 
search of a man’s dwelling without a warrant 
could not lawfully be made as an incident to 
arresting that man outside of his dwelling. 

The Board next considered whether the 
search could be justified as one immediately 
necessary to prevent the removal of criminal 
goods. They pointed out that three requisites 
must be met before such a search without war- 
rant is justified: namely, (1) the situation 
must demand immediate action, (2) the action 
must be required to prevent removal or disposal 
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of property, and (3) the property must be be- 
lieved on reasonable grounds to be criminal 
goods. They then held that under the facts 
of this case “immediate action” was not neces- 
sary. They pointed out that the accused him- 
self was in custody and hence could have been 
prevented from removing the goods; and that 
accomplices, had there been any, ould have been 
denied access to the area by the simple expedient 
of posting guards. In passing, they remarked 
that the test with respect to whether the three 
requisites have been met will always be an 
objective one, made in view of all of the known 
circumstances. It will not suffice to determine 
how the situation appeared to the person mak- 
ing the search. If this were permitted it would, 
in effect, place in the searcher the authority 
specifically vested in the commanding officer. 

The Board next considered whether the search 
of the O. O. D. could be sanctioned as one author- 
ized or directed by the Commanding Officer. 
They passed over this lightly with the remarks 
‘Also, there is nothing in the record of trial indi- 
cating that either Captain Lennon as a person, 
or Captain Lennon as the ‘Officer of the Day’ 
had received a delegation of ‘authority to order 
searches’ within the provisions contained in 
[paragraph 152, MCM]. Furthermore, what- 
ever an ‘Officer of the Day’ may be, he is not the 
‘officer in charge’ meant in the paren- 
thesis. * * *” 

The Board finally considered whether the 
search could be justified under military custom. 
Counsel for the Government had strongly urged 
that military custom sanctioned searches by an 
O. O. D. based upon probable cause. Reviewing 
the requirements which a custom must meet 
before it achieves the force of law, the Board 
found them not met in the present situation. 
They remarked that although it may be a usual 
mode of conduct or method of procedure for an 
O. O. D. to carry out a search in such a situation 
without authorization from his commanding offi- 
cer, such practice was by no means so well estab- 
lished that it had attained the force of law. 

The Board thus had exhausted all of the possi- 
ble “lawful search” situations as listed in the 
Manual and found that none applied. The con- 
clusion, ipso facto, was that the search was un- 
lawful. (One can imagine that this came as 
quite a surprise to both the O. O. D. in the case 
and the accused.) 
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Another case illustrating what appears to the 
writer as a narrow application of these princi- 
ples is U. S. v. Cook, ACM 4283, 1 CMR 850. 
The accused in that case was one of several 
persons suspected of theft, in that he had been 
quartered in the same tent as the victim of the 
theft and was shown to have had prior knowl- 
edge of the amount and location of the money 
which was stolen. An OSI agent, assigned to 
investigate the case, approached the accused in 
the MATS terminal building 2 days after the 
theft for the purpose of questioning him about 
the missing wallet. He told the accused to 
“step outside” to his jeep. When outside, the 
agent told the accused to “empty your pockets 
on the seat,” whereupon the accused complied, 
producing, among other things, a wallet. The 
agent thumbed through the money in the wallet, 
comparing it with notes on a piece of paper, and 
questioned the accused as to where he had gotten 
it. The accused thereupon made an oral state- 
ment that he had “taken the money.” He later 
returned some of the money and told the author- 
ities where they could find the discarded wallet, 
which was subsequently recovered. He was 
thereafter tried by general court-martial, con- 
victed, and sentenced to a DD and confinement 
for 1 year. 

Upon review of the case, the Air Force Board 
of Review set aside the conviction on the ground 
that the search was illegal and that the evidence 
derived thereby—essential to the findings—was 
inadmissible. They stated that the search 
could not be justified as an incident of lawful 
arrest since the OSI agent had testified that he 
did not, prior to the search, place the accused 
under arrest. It could not be justified as a 
search required to prevent the removal of crimi- 
nal goods, for although the evidence showed that 
the accused was in the MATS terminal “there 
‘was no evidence to show that he was about to 
leave Eniwetok Atoll.” It could not be justified 
on the grounds of consent, for although the ac- 
cused did not object, it is clear that he felt under 
compulsion to comply. It could not be justified 
as a search authorized by the military comman- 
der, since there was no direct authorization or 
delegation of authority to search. The pretrial 
admissions of the accused were also inadmissi- 
ble, since they were obtained as a result of 
exhibiting the proceeds of the illegal search and 
therefore are “defiled by the same illegal taint.” 
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Another Air Force Board of Review case 
achieved a more reasonable result by a curious 


process of mental gymnastics. This was U. S. 
v. Kofnetka, ACM 4332, 2 CMR 773. In that 
case a serviceman who was missing some cloth- 
ing took it upon himself to search the accused’s 
locker. Finding his missing clothing therein, 
he reported the circumstances to his squadron 
adjutant, the C. O. being temporarily absent. 
The adjutant searched the accused’s locker and 
verified that the contents were as reported. 
The circumstances were reported to the C. O. 
immediately upon his return shortly thereafter, 
whereupon the C. O. himself conducted a search 
and seized the items of clothing in question. 
It was largely upon this evidence seized by the 
C. O. and upon the C. O.’s testimony that the 
accused was later convicted by general court- 
martial. Appellate defense counsel argued be- 
fore the Board of Review that the evidence se- 
cured by the C. O. was based upon a “preceding 
unlawful search” and hence was inadmissible. 
The Board was thus faced with a problem similar 
to that of which comes first, the chicken or the 
hen. They analyzed the situation as follows: 


(a) Search number one, made by the victim 
of the theft, was “unlawful” since it was 
not authorized by the C. O. and did not 
meet any of the other lawful search situ- 
ations enumerated in the Manual. The 
information or evidence secured as a re- 
sult of that search, however, would have 
been admissible in evidence since this 
man was a volunteer, not acting under 
authority of the United States. There- 
fore this initial search, though unlawful, 
was not a “preceding unlawful search” 
within the meaning of paragraph 152, 
MCM. 

(b) Search number two, made by the adju- 
tant, would not, of itself, stand the test. 
Though it is clear that there was ample 
probable cause, based upon a preceding 
search which was not “a preceding un- 
lawful search,” there must be more than 
probable cause to justify a search with- 
out a warrant. The adjutant’s search 
was not justified as an incident of arrest 
or as necessary tu prevent removal of 
criminal goods. Had there been no 
delegation of authority involved, the 





search of the C. O. (number three) 
would have been illegal, since it was 
based upon information supplied by the 
adjutant as a result of search number 
two, a “preceding unlawful search.” 

(c) The day was saved, however, by virtue 
of the fact that the C. O., before depart- 
ing, had told the adjutant to “operate the 
squadron.” The Board found that this 
amounted to a delegation by the C. O. to 
the adjutant of the former’s power to 
search. This foresight on the part of 
the C. O. changed what would have been 
an unlawful search by the adjutant into 
a lawful one. 

(d) Since the C. O.’s search (number three) 
was not based upon a “preceding unlaw- 
ful search” and was properly within the 
power of the C. O., the evidence obtained 
was admissible. 


Fortunately, these are decisions of Boards of 
Review—not the Court of Military Appeals— 
and they will stand as precedents only until 
such time as the Court of Military Appeals acts 
in that field. Although the Court has not yet 
considered many cases involving seizure, it has, 
in U. S. v. Doyle, CMA No. 265, 4 CMR 137, al- 
ready ameliorated somewhat the restrictive 
view with respect to delegation of authority 
which was set forth in the Gosnell case. In the 
Doyle case a search of the accused’s locker was 
made by the master-at-arms upon a report by 
a member of the unit that his shoes were missing 
and that he had seen them in the locker of the 
accused. The Court of Military Appeals stated 
that in the absence of an express delegation it 
would hesitate to attribute to the master-at- 
arms the discretionary powers to search which 
are vested in the C. O.—that is, the right to make 
general exploratory searches without a showing 
of good cause. But the Court pointed out that 
it was not confronted with such a question in 
this case, as the master-at-arms clearly had 
acted upon probable cause. “Inability to take 
direct. and prompt action in such a situation 
would seriously impair the performance of a 
master-at-arms’ duties and responsibilities in 
regard to the enforcement of laws and regula- 
tions and, under different circumstances, the 
protection of Government property.” As 
pointed out in JAG Chronicle No. 29, this case 
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seems to stand for the proposition that when the 
disciplinary representative of the C. O. has 
reasonable cause to believe that an offense has 
been committed, he can—in the absence of an 
express delegation—search property under the 
jurisdiction of the C. O., provided such search 
is specifically directed to the evidence of the 
offense. It would seem by implication, that the 
same thing would apply to an O. O. D. 

In the course of the Doyle decision, however, 
the Court of Military Appeals delivered itself 
of some significant dicta remarks concerning the 
broad powers of the C. O. to search personnel 
and property within his jurisdiction. The Man- 
ual itself places no limitations upon the power 
and does not interject any requirement of 
“probable cause.” The Court pointed out that 
the basis for the broad authority vested in the 
C. O. was his unusual responsibility—that he 
needed power commensurate with such respon- 
sibility. It went on, however, and stated “That 
there may be limitations upon * * * [this 
power] * * * wedonotdoubt. Insofar as the 
power bears on criminal prosecutions, both trial 
courts and appellate forums are available to 
insure that the commanding officer does not 
abuse his discretion to the extent that the rights 
of an individual are unduly impaired.” It may 
be that this is the forerunner of restrictive limi- 
tations upon the one type of search which here- 
tofore has been virtually unchallenged—the 
search directly authorized or carried out by the 
C. O. himself. 

Many professional officers will, perhaps, agree 
with me that these restrictive applications of 
principles of search and seizure within the mili- 
tary are unfortunate. In the first place, the 
basic tenet that evidence unlawfully obtained 
should be inadmissible seems hardly justified in 
any mature and responsible society. Surely we 
should be capable of protecting the individual’s 
right of privacy without going to the ridiculous 
extreme of playing like an ostrich—closing our 
eyes to all that might have been obtained in vio- 
lation thereof. Wigmore suggests that in place 
of this rule of exclusion Congress prescribe 
“contempt of the Constitution” as an offense 
punishable by summary imprisonment for a 
term of 1 month, and that federal courts be 
authorized to initiate such contempt proceedings 
against the offending officer at any time during 
a criminal prosecution that an issue of evidence 
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illegally obtained is properly raised. No one 
will argue with the proposition that we should 
uphold the Constitution by providing severe 
punishment for those who deliberately flout it. 
But is suppression of the evidence, with its con- 
sequent likelihood of releasing another obviously 
guilty criminal, a proper “punishment” for such 
an offender? We are faced, however, not only 
with the rule of exclusion itself, but also with 
the fact that the case law developing it is tend- 
ing to narrowly restrict the area of “lawful 
search” wherein it does not apply. Thus the 
objections are compounded to the extent that 
one wonders whether we are not concentrating 
upon rules so much that we are forgetting all 
about the basic issue—the guilt or innocence of 
the accused. 

Our object, however, is not to criticize. It 
is to trace out the principles and the rulings in 
this field so that we may formulate modes of 
procedure which will comply with their terms. 
Where the O. O. D. of a cutter on a Sunday in- 
port watch is confronted with a situation which 
requires an immediate search, we want him 
to know how to proceed. As we have seen from 
the Gosnell case, it is not sufficient for him to 
act in good faith on a common sense basis. By 
so doing he may “taint with illegality” the evi- 
dence essential to a conviction of the accused 
and thereby render a successful prosecution of 
a known thief forever impossible. Let’s try, 
then, to get down some working rules with 
respect to the various types of lawful searches 
enumerated in the Manual. A number of them 
are suggested below. There is, of course, no 
guarantee that they will work. The only way 
to be reasonably sure of your ground in this 
developing field is to continually read the de- 
cided cases. Even then you will often be in 
doubt. As the Court of Military Appeals said 
in the Doyle case, “In applying the rule of ex- 
clusion, the fundamental inquiry must, there- 
fore, be in every instance whether the search 
involved is unreasonable. This test, by its very 
nature, makes difficult the formulation of gen- 
eral principles—too much depends on the cir- 
cumstances of the individual case.” 

(1) The C. O. of every ship and shore station 
should promulgate a ship or station order or 
memoranda delegating to certain responsible 
personnel of his command the power to order 
searches, referencing paragraph 152, MCM. 
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Although it is not clear how extensive this 
delegation may be, it is evident that there are 
limitations. In recognition of this fact the JAG 
of the Air Force has written: 

“The former requirement [under military law 
prior to the UCMJ] for the exercise of the respon- 
sible official’s discretion in each case remains; and, 
under my present view, a search conducted under 
a purported delegation of authority that was in 
fact an abandonment of discretion as, for example, 
by a ‘delegation’ to each and every member of a 
squadron of Air Force policemen, could not be 
sanctioned.” 

In this same opinion the JAG (AF) advised 
that delegation should be restricted to those few 
persons “not inflamed by the heat of the chase” 
whose rank, experience, position of trust, duties, 
responsibilities and discretion ensure dispas- 
sionate and impartial consideration in deter- 
mination of the exercise of the delegated power. 
It seems clear that any delegation within these 
bounds will be effective, and will thereby con- 
fer upon the delegatee the same broad powers 
of search held by his commanding officer. At 
least one Board of Review decision has quoted 
and applied this JAG (AF) opinion. U.S. v. 
Taylor, ACM 4426, 1 CMR 847. A Navy Board 
of Review has held that the power may be dele- 
gated to any person within the command 
irrespective of rank. U.S.v. Boone, NCM 129, 
4 CMR 442. Caution should be exercised, how- 
ever, with respect to the implied requirement of 
“discretion” referred to by the JAG (AF). 

(2) In the absence of such a specific delega- 
tion of authority a subordinate official within a 
command may lawfully search only (a) as an 
incident to lawful arrest (b) to prevent removal 
of criminal goods (c) in accordance with mili- 
tary custom, or (d) with the freely given consent 
of the accused. As indicated by the cases cov- 
ered herein these fields of lawful search are 
narrowly restricted. Asa matter of practical- 
ity it is better to proceed upon the authority of 
the C. O., actual or specifically delegated, rather 
than rely upon any search powers, attendant 
upon the above situations. 

As indicated in the Doyle case, “disciplinary 
representatives of the C. O.” may be deemed 
holders of a certain amount of implied delega- 
tion of the C. O.’s authority to order or carry 
out searches. It is not clear, however, how far 
and to whom such implied delegation will ex- 
tend. Consequently, the safest procedure would 





: be for the C. O. to specifically designate such 


persons as per (1) above. 

(3) Although the exercise of the power to 
search or order searches vested in the C. O. or 
his delegates is not conditioned upon “probable 
cause” it should be exercised with caution. The 
highest military court has indicated that there 
are limitations, and that the courts will insure 
that such limitations are not exceeded. Also, 
there is a well settled rule of law to the effect 
that an exercise of discretion by a duly em- 
powered official may be challenged by an ag- 
grieved party on the ground that it amounted to 
a “gross abuse” of the power granted. If such, 
the exercise of power would be unlawful and the 
rule of exclusion would come into play. 

This is not to say that we should, in excessive 
caution, interject the requirement of “probable 
cause” with respect to each individual or locker 
or vehicle searched. It is clear that routine 
locker inspections may be made. It also seems 
clear that a “shakedown” search of an entire 
group of men, a search for “overages” of cloth- 
ing or equipment, a search of all vehicles leaving 
a command, and other like instances would, un- 
der appropriate circumstances, be proper where 
ordered by the C. O. or his responsible delegates. 
The Gosnell case says as much. So also does 
the JAG (AF) in the opinion referred to in (1) 
above. An Army JAG opinion in 1952, how- 
ever, recommends the following procedures and 
precautions with respect to gate search situa- 
tions: 

“Generally speaking, authorized guard personnel 
may, if so ordered and directed by the appropriate 
commander and while in the performance of as- 
signed duty, search persons entering or leaving 
facilities over which the Army has responsibility 
for continuing protection, if such search is reason- 
ably necessary to protect National Defense material, 
National Defense premises, and National Defense 
utilities from loss, injury, or destruction. Because 
of the important constitutional questions involved, 
however, the instructions of commanders regarding 
such searches should be specific and complete. As 
a minimum for example, guards should be instructed 
that an incoming person may not be searched over 
his objection but merely be denied the right to enter 
the facility, and all persons who enter should be 
advised in advance (a notice prominently displayed 
will suffice) that they and their vehicles are liable 
to search upon departure.” 

It should be noted that this power of the C. O. 
or his delegates to order or carry out searches 

(Continued on page 12) 
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SUPREME COURT OF THE UNITED STATES 


No. 302.—October Term, 1952. 






On Writ of Certiorari to the Supreme Court of the State of Colorado 


CLAIBORNE DAMERON, PETITIONER 


Vv. 


A. S. BRODHEAD, MANAGER OF REVENUE AND Ex- OFFICIO TREASURER OF THE CITY AND COUNTY OF 
DENVER. 


[April 6, 1953.] 


MR. JUSTICE REED delivered the opinion of 
the court. 

The facts here are simple and undisputed. 
Petitioner is a commissioned officer of the 
United States Air Force. He was assigned to 
duty at Lowry Field, near Denver, Colorado, in 
1948 and, throughout that year resided in a pri- 
vately rented apartment in that city. Respond- 
ent, acting Manager of Revenue and ex-officio 
Treasurer and Assessor of the City and County 
of Denver, assessed a tax of $23.51 on his per- 
sonal property, mostly household goods in the 
apartment which he valued at $460, by virtue of 
4A Colorado Statutes Annotated (1935 ed.), c. 
142.:_ Petitioner paid the tax under protest, and 
sued to recover. His complaint pleaded as a fact 
that “during the whole of the calendar year 
1948, and for many years prior thereto, was, 
and at the present time is, a citizen and resident 
of the State of Louisiana, domiciled in the Town 
of Port Allen, in the parish of West Baton 
Rouge, in the State of Louisiana, and remains a 
domicilliary of that town, parish, and state, and 
a citizen and resident of said state, in which 
during all of the period of time pertinent hereto 
the plaintiff was and is a qualified voter.” He 
claimed that § 514 of the Soldiers’ and Sailors’ 
Relief Act, 54 Stat. 1186, as amended, 56 Stat. 
777, 58 Stat. 722, 50 U. S. C. App. § 501, 574, 


* This statute, in standard form, provides that ‘‘[al Il personal 
properly within this state on March first at twelve o’clock meridian 
in the then current year shall be listed and assessed,”” § 72, and 
that the taxes so assessed “shall be and remain a perpetual lien 
upon the property so levied upon,”’ § 197 (a). 
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therefore forbade imposition of the Colorado 
tax. Respondent moved to dismiss, argument 
was had and the trial court entered judgment 
for petitioner. The Colorado Supreme Court, 
on appeal, reversed. Cass v. Dameron, 125 Colo. 
477, 244 P.2d 1082. It held that the purpose of 
the statute was to prevent multiple taxation of 
military personnel, but that since Louisiana had 
not taxed petitioner’s personal property, Colo- 
rado was free todoso. Our grant of certiorari 
rested on 28 U.S. C. § 1257 (3). 3440U.S. 891. 

Section 514 of the Act was added, in large 
part,in 1942. Itthen provided essentially that: 


“For the purposes of taxation in respect of any 
person, or of his property, income, or gross in- 
come, by any State, Territory, possession, or politi- 
cal subdivision of any of the foregoing, or by the 
District of Columbia, such person shall not be 
deemed to have lost a residence or domicile in any 
State, Territory, possession, or political subdivision 
of any of the foregoing, or in the District of 
Columbia, solely by reason of being absent there- 
from in compliance with military or naval orders, 
or to have acquired a residence or domicile in, or to 
have become resident in or a resident of, any other 
State, Territory, possession, or political subdivision 
of any of the foregoing, or the District of Columbia, 
while, and solely by reason of being, so absent.” 


The 1944 Amendment thereto, which is crucial 
here, first concerned personal property taxes. 
It stated : 
“personal property shall not be deemed to be located 
or present in or to have a situs for taxation in such 


State, Territory, possession, or political subdivision, 
or district.” 


It also interpolated “personal” in the second line 
of § 514 (1). 


58 Stat. 722. 





Respondents’ argument that the statute in 
this form cannot affect Colorado’s attempt to tax 
petitioner is twofold—either it does not apply 
or is unconstitutional. 

The constitutionality of federal legislation 
exempting servicemen from the substantial bur- 
dens of seriate taxation by the states in which 
they may be required to be present by virtue of 
their service, cannot be doubted. Generally 
similar relief has often been accorded other 
types of federal operations or functions. And 
we have upheld the validity of such enactments, 
even when they reach beyond the activities of 
federal agencies and corporations to private 
parties who have seen fit to contract to carry on 
functions of the Federal Government. Carson 
v. Roane-Anderson Co., 342 U. S. 232, and cases 
cited; cf. James v. Dravo Contracting Co., 302 
U.S. 134, 160-161. 

Nor do we see any distinction between those 
cases and this. Surely, the respondents may 
not rely on the fact that petitioner here is not 
a business contractor. He is not the less en- 
gaged in a function of the Federal Government 
merely because his relationship is not entirely 
economic. We have, in fact, generally recog- 


nized the especial burdens of required service 
with the armed forces in discussing the com- 


pensating benefits Congress provides. Le 
Maistre v. Leffers, 333 U. S. 1; Boone v. Light- 
ner, 319 U.S.561. Cf. Board of Commissioners 
v. Seber, 318 U.S. 705. Petitioner’s duties are 
directly related to an activity which the Consti- 
tution delegated to the national government, 
federal agencies and corporations to private 
that “to declare War,” U. S. Const., Art. I, 
§ 8, cl. 11, and “to raise and support Armies.” 
Ibid., cl. 12. Since this is so, congressional ex- 
ercise of a “necessary and proper” supplemen- 
tary power such as this statute must be upheld. 
_ Pittman v. Home Owners’ Corp., 308 U. S. 21, 
32-33 ; Federal Land Bank v. Bismarck Co., 314 
U. S. 95, 102-104. Carson v. Roane-Anderson 
Co., supra, at 234. What has been said in no 
way affects the reserved powers of the states to 
tax. For this statute merely states that the tax- 
able domicile of servicemen shall not be changed 
by military assignments. This we thing is 
within the federal power. 

We turn, then, to the interpretation of the 
statute within the factual confines of this partic- 
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ular case. Respondent’s theory here also has 
no merit. It is based on the statements of the 
legislative history that, for instance, the pro- 
vision was “designed to prevent multiple State 
taxation.” H. R. Rep. No. 2198, 77th Cong., 
2d Sess., p. 6.2. The short answer to the argu- 
ment that it therefore only applies where multi- 
ple taxation is a real possibility is that the plain 
words of the statute do not say so. .In fact, 
they are much broader: “that personal prop- 
erty shall not be deemed to be located or present 
in or to have a situs for taxation” in the state 
of temporary presence in any case. There is 
no suggestion that the state of original resi- 
dence must have imposed a property tax. Since 
the language of the section does not establish a 
condition to its application, we would not be 
justified in doing so. For we are shown noth- 
ing that indicates that a straightforward ap- 
plication of the language as written would vio- 
late or affect the clear purpose of the enactment. 
See United States v. Public Utilities Comm’n, 
ante, p. 295, decided today, and cases cited. In 
fact though the evils of potential multiple taxa- 
tion may have given rise to this provision, Con- 
gress appears to have chosen the broader 
technique of the statute carefully, freeing 
servicemen from both income and property 
taxes imposed by any state by virtue of their 
presence there as a result of military orders. 
It saved the sole right of taxation to the state 
of original residence whether or not that state 
exercised the right.* Congress, manifestly, 
thought that compulsory presence in a state 
should not alter the benefits and burdens of our 
system of dual federalism during service with 
the armed forces. 

For similar reasons, we reject the argument 
that the word “deemed” as used implies a rebut- 
table presumption so as to permit taxation by 
the state of temporary presence in some cases. 
Such a construction would nullify the statute. 
For in every case, the absence of the property 
from the state of the serviceman’s temporary 
presence would be a fiction, rebuttable by fur- 
ther evidence. 


Reversed. 





* See also Hearings, House Committee on Military Affairs on 
H. R. 7029, 77th Cong., 2d Sess.; S. Rep. No. 959, 78th Cong., 2d 
Sess.; H. R. Rep. No. 1514, 78th Cong., 2d Sess. 

* Hearings, note 2, supra, p. 28. 
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Mr. JUSTICE DOUGLAS, with whom Mr. Jus- 
TICE BLACK concurs, dissenting. 

The power to tax is basic to the sovereignty 
of the states. Railroad Co. v. Peniston, 18 
Wall. 5. There are few express restrictions of 
that power contained in the Constitution. See 
Art. I, § 10; Richfield Oil Corp. v. State Board, 
329 U.S. 69; Canton R. Co. v. Rogan, 340 U. S. 
511. And the implied restrictions are not nu- 
merous. A privilege secured by the Constitu- 
tion, such as the right to free speech or the right 
to intercourse among the states, may not be 
taxed by a state. Murdock v. Pennsylvania, 319 
U.S. 105. A state may not tax that part of an 
interstate operation which has no relation to the 
opportunities or benefits which it confers. 
Standard Oil Co. v. Peck, 342 U. S. 382. Nor 
may it discriminate in its tax scheme against 
interstate commerce or place an undue burden 
onit. Adams Mfg. Co. v. Storen, 304 U.S. 307; 
Gwin, White & Prince Inc., v. Henneford, 305 
U. S. 4384; Nippert v. Richmond, 327 U. S. 416. 

Closer in point are those instances where the 
state tax is levied on a federal instrumentality 
or on the means with which that instrumentality 
performs its functions. This exception is also 


represented by a rather narrow group of cases. 
See Pittman v. Home Owners’ Corp., 308 U. S. 


21; Federal Land Bank v. Bismarck Co., 314 
U. S. 95; Maricopa County v. Valley Bank, 318 
U. S. 357; United States v. Allegheny County, 
322 U.S. 174. Cf. Board of Commissioners v. 
Seber, 318 U. S. 705. Some of those immuni- 
ties were made explicit by an act of Congress. 
Some wereimplied. But the implied immunity, 
which derives from a forbidden interference 
with a federal function, has a limited scope. 
It does not, for example, extend to salaries of 
federal functionaries (Graves v. New York, 
306 U. S. 466), to the proceeds under a con- 
tractor’s contract with the Federal Govern- 
ment (James v. Dravo Contracting Co., 302 
U.S. 134, 149 et seq.), or to sales taxes on goods 
and supplies furnished contractors with the 
Federal Government. Alabama v. King & 
Boozer, 314 U. 8.1. Cf. Buckstaff Co. v. Mc- 
Kinley, 308 U. S. 358. The power of Congress 
to withhold tax immunity is clear. But to date 
the power of Congress to create a tax immunity 
has been narrowly confined. It stems from 
“the power to preserve and protect functions 
validly authorized.” See Carson v. Roane-An- 
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derson Co., 342 U. S. 232, 234. Up to the pres- _ 
ent the Court has never held that the private 
affairs of a federal employee can be made public 
affairs by Congress and immune from state 
taxation. The question was indeed reserved in 
Graves v. New York, supra, at 478-479. As 
MR. JUSTICE FRANKFURTER stated in his con- 
curring opinion, id., at 492, “Whether Congress 
may, by express legislation, relieve its function- 
aries from their civic obligations to pay for the 
benefits of the State governments under which 
they live is a matter for another day.” 

The federal property used by the soldier, his ' 


activities as a federal employee, every phase of 


the functions he performs for the Army are im- 
mune from state taxation because his work is 
the work of the National Government. But the 
wages that he makes, as Graves v. New York, 
supra, held, can be taxed on a nondiscriminating 
basis by the states. So can his real and personal 
property. For in his private capacity a fed- 
eral employee is no different from any other 
citizen. He receives protection and benefits 
from the society which the states create and 
maintain. Their police, their courts, their 
parks, their sanitary districts, their schools are 
all part of the civilization which he enjoys. If 
he gets tax immunity, it means that other citi- 
zens must pay his share. 

The Court does not profess to go so far. It 
merely says that this case turns on changing 
military assignments and the burden placed on 
service men and women as a result of that fea- 
ture of their work. But we also know that 
service men and women receive salaries much 
lower than those earned in civilian life. Can 
Congress remove those salaries from the reach 
of state taxing officials because they are bur- 
densome to our military personnel? Certainly 
the burden, the harassment, the unpleasantness 
of those taxes would be as easy to establish as 
the burden of the present tax. And the rela- 
tion of the burden to the federal service would 
be as close and intimate in one case as in the 
other. 

The private affairs of our military person- 
nel—the disposition of their salary, the furni- 
ture they purchase, the apartments they rent, 
the personal contracts that they make—by the 
very definition are not in the federal public 
domain. When Congress undertakes to protect 





a 
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them from state taxation or regulation, it is 
not acting to protect either a federal instru- 
mentality or any function which a federal 
agency performs. Congress, therefore, acts 
without constitutional authority. 

In sum, the power to tax is basic to the 
sovereignty of the states. The creation of is- 
lands of tax immunity should therefore be 
sparingly made. The tax immunity here 
recognized is not contained in the Constitution. 
It cannot be fairly implied because Denver’s tax 
does not burden the performance of any federal 
function. 





BE CAREFUL... 


(Continued from page 8) 


finds no parallel under civil jurisdictions. In 
civil life three persons are necessarily involved 
before a valid search and seizure pursuant to a 
warrant can be made—the complainant (in- 
formant) who makes the report, the magistrate 
who hears the evidence and issues the warrant, 
and the officer who serves the process and makes 
the search. In the military all of these func- 
tions are vested in the C.O. He has the power 
of investigation to determine whether a search 
should be made and the power to either execute 
or direct its execution. The military courts 
have already indicated that they will scrutinize 
carefully the exercise of this broad power. 

It should also be noted that the admissibility 
of evidence obtained by a search authorized or 
made by a commanding officer may not be deter- 
mined wholly apart from the information which 
prompted it. Thus if the search of the C. O. 
is made on the basis of information obtained 
through a “preceding unlawful search,” the 
evidence produced by the C. O.’s search would 
be inadmissable. This is true even though the 
C. O. could have lawfully searched or directed 
search in the first instance without probable 
cause. U.S. v. Kofnetka, 2 CMR 773. 

(4) The rule of exclusion applies not only to 
the fruits of an unlawful search but also to any- 
thing that is developed as a consequence thereof. 

If the accused makes confessions or admis- 
sions as a result of being confronted by the 
fruits of any unlawful search, such confessions 
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or admissions will be excluded from evidence, 
even though it is clear that they were volun- 
tarily made. Also, any evidence which is de- 
veloped through leads obtained by an uunlawful 
search is suppressed. The same applies to evi- 
dence produced by a subsequent lawful search 
which was occasioned by information secured 
through a “preceding unlawful search.” 

(5) Searches of military personnel or of 
vehicles or places occupied by military personnel 
outside of the area which is under the juridic- 
tion of the commanding officer (except in for- 
eign or occupied countries) must conform to 
the law of the place where the search is made. 
The C. O.’s broad power of search cannot be 
relied upon in such situations. 


The C. O. cannot, for example, direct a shore ~ 


patrolman to go to the home of an accused who 
is a member of his command and carry out a 
search, even though he has excellent reasons 
for believing that stolen government property 
will be found therein. Likewise, it would ap- 
pear that he cannot arbitrarily order that a 
search be made of a military person of his com- 
mand who is wandering around downtown. If 
such a search were preceded by a lawful appre- 
hension, however, it could be deemed a lawful 
incident thereof. 

All officers, warrant officers, petty officers, and 
shore patrolmen are authorized to apprehend 
persons subject to the Code upon reason- 
able belief that an offense has been committed 
and that the person apprehended committed it. 
An “apprehension” which is not based upon such 
reasonable belief but is made only for the pur- 
pose of providing authority to search would not 
be effective for that purpose. 

The area of lawful search incident to arrest 
or apprehension is, as we have seen, limited to 
the individual’s person, clothing, and property 
under his immediate possession and control. 
How far this extends depends upon the facts and 
circumstances of each case. If he is lawfully 
apprehended in his home, it is clear that the 
room in which he is standing may be searched. 
Depending on the circumstances, the search m- 
be more extensive. In the Harris case, for ex- 
ample, where the accused was arrested in his 
apartment on a fraudulent check charge, the 
Supreme Court held that a detailed ransacking 
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of the entire apartment was lawful. The theory 
was that the expected fruits of the crime—can- 
celled checks—could be easily hidden. 

Search of vehicles in the possession of persons 
subject to the code but located outside of the 
jurisdiction of the command are similarly gov- 
erned by the law of the place where the search 
is made. Most civil jurisdictions permit 
searches without warrant of “moving vehicles” 
provided there is “probable cause” to believe it 
is then being used to carry contraband or crim- 
inal goods. Whether such probable cause exists 
will depend upon the facts and circumstances of 
each individual case. About the only thing that 
is clearly established in this connection is that 
the “probable cause” cannot be supplied by the 
search itself. Search of a vehicle may also be 
made as an incident of lawful arrest or ap- 
prehension. The general view is that the en- 
tire car may be searched, since it is under the 
“immediate possession and control” of the 
person apprehended. 

In general, of course, where a search outside 
of the area under the commanding officer’s 
jurisdiction is indicated, a warrant should be 
obtained. The procedure for doing this is out- 
lined in Intelligence and Law Enforcement 
Circular No. 1-49. ; 

(6) A search of property made with the con- 
sent of the owner in possession thereof is law- 
ful even though there is no other authority for 
it. However, such consent must be freely given. 
It will not, as a rule, be implied from a mere 
failure to object. It must be consent which is 
“free from any touch of coercion.” Where a 
military inferior-superior situation is involved 
coercion is likely to be implied. 

It should be noted in this situation that what 
appears to be “freely given consent” at the time 
may turn out to be something different at the 
trial. It may, for example, be enough to negate 
consent if the accused, at the time of the trial, 
says, “Well, I told him to go ahead because I 
didn’t think it would do me any good to object.” 

(7) The situations under which a search 





' of the matter recorded.” 





* Intelligence and Law Enforcement Circular No. 1-49 is a 
Coast Guard publication for use by the Coast Guard personnel. 
It is not applicable to the naval establishment. 
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was immediately necessary to prevent the re- 
moval of criminal goods will, under the restric- 
tive decisions thus far published, be few and far 
between. Such a search should be attempted* 
only where all three of the requisites set forth 
in the Gosnell case are clearly met. 

(8) Don’t count on being able to justify a - 
search solely on the grounds of “military cus- 
tom.” If a search by an O. O. D. based upon am- 
ple probable cause is not sanctioned by military 
custom (as was held in the Gosnell case), it is 
hard to imagine a situation that would permit 
search on this ground. 

Insofar as a practical rule of guidance is con- 
cerned, the above can all be boiled down to one 
thing. See to it that the C. 0.’s broad search 
powers are specifically delegated to respon- 
sible persons within the command. By so 
doing you will be able to avoid absurd “illegal 
search” situations which tend to thwart justice, 
lower morale, and destroy confidence in our sys- 
tem of military justice. 





DIGESTS ... 


(Continued from page 2) 


know or ascertain, through appropriate and 
trustworthy channels of information, the truth 
The Court was of the 
opinion that fo establish an unyielding require- 
ment that a record be made within a certain 
specified time would be to misconceive the 
reasons underlying the “official records” excep- 
tion to the hearsay rule. It recognized, how- 
ever, that the record must be made within a 
reasonable time but held that the time lag in 
this case did not exceed permissible limits. 

The Court noted the provisions of para- 
graphs 144b and 144d of the Manual which 
point out that the “official record” exception 
does not render admissible a writing made 
principally with a view to prosecution. The 
accused, however, did not base any portion of 
his argument on this ground as “there is no 
suggestion that the report in question here was 
‘made principally with a view to prosecution’ ” 
United States v. Hagen (No. 1193), 
USCMA (20 Mar: 1953). 








SENTENCES—Confinemeni on bread and water or 


diminished rations may be adjudged only against 
personnel attached to or embarked in a vessel 
aind may not exceed a total of 3 days. 


®The special court-martial sentence of an ac- 
cused included solitary confinement. on bread 
and water with a full ration every third day for 
a period of 30 days and a bad-conduct discharge. 
The board of review, one member dissenting, 
held that confinement on bread and water may 
not be imposed where a punitive discharge is 
also adjudged. Accordingly, it set aside the 
bad-conduct discharge, but approved the re- 
mainder of the sentence. The dissenting mem- 
ber felt that the court-martial was without 
power to impose confinement on bread and 
water. 

The Court of Military Appeals noted that the 
President was empowered to prescribe limita- 
tions on punishments by courts-martial. In 
paragraph 125, Manual for Courts-Martial, 
United States, 1951, the President forbade sen- 
tences to confinement on bread and water for 
Army or Air Force personnel but authorized 
confinement on bread and water in other cases 
for periods not to exceed 30 days subject to the 
restriction that “no accused shall be deprived of 
a full ration for a period longer than three con- 
secutive days.” As the sentence in the instant 
case was within the limitations prescribed by 
paragraph 125, it was not unlawful unless this 
provision of paragraph 125 relating to solitary 
confinement on bread and water or diminished 
rations was in conflict with the Code. 

In determining whether or not paragraph 125 
was in conflict with the Code, the Court con- 
sidered the legislative history of the Code. The 
Court pointed out that during the legislative 
hearings dealing with Article 15, various wit- 
nesses characterized solitary confinement on 
bread and water as a cruel and unusual punish- 
ment and members of Congress expressed their 
dislike. Recognizing the argument that con- 
finement on bread and water was one of the few 
effective punishments available for imposition 
on board ship, Congress authorized it as non-ju- 
dicial punishment in Article 15 but limited the 


maximum period to 3 days. The Court recog- 
nized that technically, the foregoing material re- 
lated only to nonjudicial punishment but was of 
the opinion that the congressional concern was 
directed against the nature of the punishment 
rather than its source. 

The Court decided that Article 55, which 
prohibits cruel or unusual punishments was 
“quite broad enough to bar confinement on bread 
and water, except to the extent permitted by 
Article 15, and—subject to the latter qualifica- 
tion—outside the grant of authority” to the 
President to prescribe limitations on the sen- 
tences of courts-martial. Accordingly, the 
Court held that to the extent that paragraphs 
125 and 127c were in conflict with the Code, they 
were without sanction of law and must fall. 

The Court then held that a court-martial may 
not adjudge confinement on bread and water or 
diminished rations (1) unless the accused is 
attached to or embarked in a vessel; (2) that, 
in such a case, the sentence may not be in 
excess of 3 days; and (3) that the limitations 
contained in paragraph 127c prohibit the use of 
the Table of Equivalent Punishments in sen- 
tences which include a punitive discharge. 

As the accused in this case was not “attached 
to or embarked in a vessel,” that portion of the 
sentence relating to confinement on bread and 
water was not merely excessive—it was illegal 
and void. “This being so, the imposition of a 
bad-conduct discharge did not contravene the 
proscription of paragraph 127c of the Manual, 
relating to equivalent punishments, and was not 
illegal. Therefore the punitive discharge may 
be restored by the board of review, for it erred 
in setting it aside for the reason assigned.” 
United States v. Wappler, (No. 1457), —— 
USCMA — (15 Apr 1953). 


Editor’s Note—The article on “Sentences of 
Courts-Martial” by CDR Eugene N. Curtis, USN, 
JAG Journal, January 1953, page 3, discussed limi- 
tations on court-martial sentences. The table of 
available punishments on pages 83 and 4 of that issue 
and the section entitled “Solitary confinement on 
bread and water or diminished rations” on page 6 
of that. issue require revision in the light of the 
holding in United States v. Wappler. 





JAG JOURNAL 





TRANSFERS 





The following is a list of change of station orders issued to all 
officers transferred to or from the office of the Judge Advocate 
General, and to all naval law specialists regardless of assignment. 
The list includes transfers issued between the dates of 19 March 
1953 through 19 May 1953. 





LT Walter G. Andry, USNR from NAS, New Orleans, to 
JAG. 

MAJ Herbert L. Beckington, USMC from JAG (PG 
Law) to MarBks, Camp Pendleton, Calif. 

CDR Edmund J. Bodziak, USN from Com 10 to JAG. 

COL John E. Curry, USMC from JAG, Retired. 

LCDR Frank H. Cutaiar, USN, from JAG (PG Law) 
to ComAirPac via NavSch (Naval Justice) (tempo- 
rary duty under instruction). 

CDR Peter V. Dabbieri, USN, from SecDef to JAG. 

LCDR Joseph F. Dassing, USNR, from USN & MCRTC, 
Santa Monica, Calif., to PhibBase, Coronado, Calif., 
via NavSch (Naval Justice) (temporary duty under 
instruction). 

LT James H. Doyle, Jr., USN, from JAG (PG Law) to 
USS BULWARK (AM-425) via NavSch (Naval 
Justice) and NavSch (Mine Warfare) (temporary 
duty under instruction). 

CDR Francis X. Driscoll, USN, from JAG to OpNav. 

CAPT William L. Eagleton, USN, from JAG to NavSch 
(Naval Justice). 

LCDR Maurice E. Fitzgerald, USNR, from LantResFIit 
to Com 4. 

ENS Melvin Friedman, USNR, from NavSch (Officer 
Candidate) to JAG via NavSch (Naval Justice) 
(temporary duty under instruction). 

CDR Louis S. Gard, USN, from NavActs, Port Lyautey, 
to NATTC, Jacksonville, Fla. 

MAJ Raymond F. Garraty, Jr., USMC, from JAG (PG 
Law) to JAG. 

CDR John P. Gibbons, USN, from ComSubPac to 
CNART, Glenview, IIl. 

LCDR Franklin P. Gould, USNR, from CNATT, 
Memphis, Tenn., to JAG. 

MAJ Charles B. Guy, USMC, from Marine Corps 
Schools, Quantico, to JAG. 

LT Francis M. Harris, USNR, from RecSta, Washing- 
ton, D. C., to NAS, Moffett Field. 

CDR Harold J. Harris, USN, from CinCLant to Com 8. 

CDR Cecil R. Harrison, USN, from ComSubLant to 
CinCLant. 

LTJG Harold Hoag, USN, from HedSupAct, Naples to 
JAG. 

CDR Richard C. Hunt, USN, from ComServRon 3 to 
ComF AIR, Alameda. 

MAJ Earl W. Johnson, USMC, from JAG (PG Law) to 
AirFMFPac. . 

CDR Erik A. Johnson, USN, from Com 14 to COMPRNC. 

CAPT Lewis H. C. Johnson, USN (Ret.), from JAG to 
“Relieved of all active duty.” 

CAPT Melvin H. Kerr, USMC, from JAG (PG Law) 
to JAG. 
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LCDR Charles A. Kopp, Jr., USNR, from Com 4 to 
Com 6. 

LT Melba M. LaTour, USNR, from JAG to Com 11. 

CDR Henry C. Lauerman, USN, from JAG to USS 
SPERRY (AS-12). 

LTCOL James F. Lawrence, Jr.. USMC, from JAG 
(PG Law) to HQMC. 

CAPT Clyde R. Mann, USMC, from JAG (PG Law) 
to MarBks, Camp LeJeune, N. C. 

CDR Richard A. Markham, USN, from NavSta, Argen- 
tia to OpNav. 

CDR Raymond A. Mazalewski, USN, from OpNav to . 
NavSta, Sangley Point. 

MAJ Charles J. McCaffrey, USMCR, from inactive duty 
to JAG via NavSch (Naval Justice) (temporary duty 
under instruction). 

CAPT Eugene B. McKinney, USN, from JAG to Com- 
DesRon 16. 

LCDR John H. McLean, USNR, from JAG to RAD. 

LCDR William J. McMahon, USNR, from PhibLant 
to JAG. 


CDR William G. Neese, USN, from COMinPac to Com- 
SNRC. 

CDR Herbert L. Ogden, USN, from Com 5 to JAG. 

CDR Paul N. Owen, USN, from Com 11 to ComSub- 
Lant. 


LTCOL Vernon A. Peltzer, USMC, from JAG (PG Law) 
to FMF Lant. 

ENS John F. Pickett, Jr., USNR, from NavSch (Offi- 
cer Candidate) to JAG via NavSch (Naval Justice) 
(temporary duty under instruction). 

LCDR Edward J. Piggott, USNR, from Com 5 to Com 
10. 

LT James C. Pulliam, USNR, from ONM, Washing- 
ton, D. C. to ComNavFE. 

CAPT James A. Roberts, USN (Ret.) from Com 9 to 
“Relieved of all active duty.” 

CDR George H. Rood, USN, from USS NOA (DD-841) 
to JAG via NavSch (Naval Justice) (temporary 
duty under instruction). 

ENS Nicholas Sabalos, USNR, from NavSch (Officer 
Candidate) to JAG via NavSch (Naval Justice) 
(temporary duty under instruction). 

CAPT Charles F. Schwarz, USMCR, from JAG to Com. 
12. 

LCDR Earl R. Schwass, USN, from USS FRED T. 
BERRY (DDE-858) to JAG via NavSch (Naval 
Justice) (temporary duty under instruction). 

LT Willard E. Smith, USNR, from NAATC, Jackson- 
ville to CNATT, Memphis. 

CAPT Edward C. Stephan, USN, from JAG to Com- 
SubPac. 

LT William R. St. George, USN, from JAG (PG Law) 
to USS O’HARE (DDR 889). 

LTCOL William G. Tinsley, USMC, from JAG (PG 
Law) to MarCorps Supply Annex, Barstow, Calif. 

LCDR Harold G. Wilson, USNR, from ComNav- 
Marianas to JAG. 
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